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not be dismissed as procedural, if the result will be to impose a
liability that does not exist by the proper law of the transaction,
but if it merely requires the enforcement in a particular manner
of an admitted liability, it must be dismissed as a rule affecting
only the mode of process. The principle applied by the courts
appears to be as follows:

If the proper law regards the defendants' liability as undoubted,
though it makes it a condition precedent to an action that other parties
be sued first, this is a rule of procedure that, unless it obtains in England,
is ignored in English proceedings. If, on the other hand, the proper law
regards the defendant as being under no liability whatever unless other
parties are sued first, it imposes a rule of substance that must be observed
in English proceedings,1

in re Thus in an action brought against the executors of a deceased
Doefsct member Of a Spanish firm, a plea, which averred that according
to Spanish law creditors could not institute a suit against the
separate estate of a deceased partner until they had had recourse
to and had exhausted the property of the firm, was held bad,
on the ground that the rule in question determined merely the
mode of procedure.2

The distinction was neatly raised in the leading case of
General General Steam Navigation Co. v. Guillou^ where the facts were

tiffs brought an action in England to recover damages for
injury caused to one of their ships by the negligent navigation of a
French ship which at the time of the accident was under the direction
and management of the defendants' servants. The offending ship be-
longed to a French company of which the defendant was a shareholder
and acting director.

The third plea to the action stated that:

By the law of France the defendant . . .was not . . .responsible for
or liable to be sued or impleaded individually, or in his own name or
person, in any manner whatsoever, in respect of the said causes of
action, . . . but by the law of France the said company alone, by their
said style or title, or the master in command for the time being of the
said ship, was . , . responsible for, and liable to be sued or impleaded
for, the said causes of action.

The one question, therefore, that fell to be decided here was

1  General Steam Navigation Co. v. GuWou (i 843), I x M. & W. 877 ; Bank of
Australasia v. Harding (1850), 9 C.B. 66r; Bullock v. Caird (1875), 10 Q,B.
276; In re Doetsch, [1896] 2 Ch, 836. The suggested principle is criticized by
Wolff, op. cit, p. 240.

2  In re Doetsch, sufra.                                                                  3